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ACTS AMENDMENT AND REPEAL (COURTS AND LEGAL PRACTICE) BILL 2002 
Consideration in Detail 

Clauses 1 to 87 put and passed. 

Clause 88:  Bail Act 1982 amended -  
Ms S.E. WALKER:  As I said during the second reading debate, the Opposition opposes the Bill.  The Attorney 
General said in his second reading speech on 23 October 2002, at page 2257 of Hansard -  

The Government is also using this Bill to take the opportunity to address some outstanding issues 
relating to the courts.  Legislation governing courts and court procedures uses monarchical expressions 
rather than more relevant concepts, such as the State and/or Commonwealth as the basis of authority 
and point of reference.  As I have already advised the House, this Government is committed to 
removing outmoded monarchical references to the Queen and the Crown in legislation and, through this 
Bill, will replace them with terminology more appropriate to the Western Australian context.  As 
examples, the Crown Solicitor will become State Solicitor, indictments will be issued in the name of the 
State and a summons will be issued in the name of the court.   

As I pointed out during the second reading debate on 25 February, at page 4603 of Hansard, the Constitution Act 
1889 states in clause 2(2) -  

The Parliament of Western Australia consists of the Queen and the Legislative Council and the 
Legislative Assembly.   

I said also -  

The State is separate from the head of the State, the Legislature is separate from the judiciary, the 
prosecution authority is not open to political interference, the police owe their loyalty to the Crown and 
not to the Government of the day, and so on. 

Whether the Attorney General likes it or not, we live under a constitutional monarchy.  We have had a 
referendum on it.  I said also -  

The Queen is the head of the State of Western Australia and, as the Crown, is the head of the judicial 
and court system.  Many officers of the State, including the Attorney General who is the first law 
officer of the Crown, are uniquely and deliberately separated from politics and the direction and 
influence of government, and owe their responsibility to the whole community through the Crown.  

The reason Crown Prosecutors are called Crown Prosecutors and the reason Crown Solicitors are called Crown 
Solicitors is that they owe their responsibility not to the State but to the community through the Crown.  
Regardless of what the Attorney General is attempting to do in this Bill, their responsibility will remain to the 
Crown.  Under the Bail Act, the Crown Solicitor is called the State Crown Solicitor.  This Bill is really just an 
attempt by the Attorney General to tinker at the edges of our constitutional system.  The Director of Public 
Prosecutions’ “Statement of Prosecution Policy and Guidelines 1999” states with regard to the role of a 
prosecutor -  

A prosecutor is a “minister of justice”.  The prosecutor’s role is to assist the court to arrive at the truth 
and to do justice between the community and the accused according to law and the dictates of fairness.   

A prosecutor is not entitled to act as if representing private interests in litigation.  A prosecutor 
represents the community and not any private or sectional interest.  A prosecutor does not have a 
“client” in the conventional sense and acts independently, yet in the public interest. 

The Opposition argues that this legislation is a cynical and dishonest proposal from the Attorney General who, in 
our view has a perverted view of the constitutional structure.  The Bill does not have any objective other than to 
further an ideological obsession of the Attorney General to turn Western Australia into a republic.  We already 
voted on whether to become a republic.  Members can see the Crown woven into our carpet and it is carved into 
the wooden structure behind the Speaker.   

Ms M.M. Quirk:  We can also see unicorns!   

Ms S.E. WALKER:  Whether or not the member likes it, that is the law and that is the system we have.  It does 
not matter whether the member calls them fairies or whatever, there is a separation between the Crown and the 
State.   

Mr D.F. BARRON-SULLIVAN:  I would dearly like to hear more of this intriguing argument.   

Ms S.E. WALKER:  The legislation does not achieve the objective of making the State anything like a republic; 
it just tinkers dangerously at the edges of public process.  It is supposed to prepare the way for a republic.  If the 
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Attorney General were truly committed to this issue, he would hold a referendum on it.  He would defer to the 
one vote, one value system that he is always talking about.  He is trying to subvert the constitutional position of 
the State.  That is why the Opposition does not support this Bill.   

Clause 88 refers to the Bail Act.  The amendment to section 7A(2)(a) of the Bail Act would delete reference to 
the Crown.  Clause 7A(2) of the Bail Act states -  

Bail shall not be granted to an applicant for bail under subsection (1) until he has given notice of his 
application for bail to -  

(a) the State Crown Solicitor; or 

(b) the Deputy Director of Public Prosecutions (Commonwealth) in Perth . . .  

In practical terms, the State is the Government.  The head of State is quite different.  As an independent office, 
the Crown protects the State from political interference to a significant extent.  The Opposition does not support 
this Bill.  It does not support removing the Crown from some statutes in which the Attorney General may have 
authority.  The Crown is still referred to in hundreds, if not thousands, of Western Australian statutes.  We 
oppose this Bill.   

Mr J.A. McGINTY:  It is important that we debate this significant issue.  The issue that the Opposition has raised 
is a question of whether we should continue in our legal forms to describe things in the way they have 
historically been described, which have origins in our status as a British colony.   

Ms S.E. Walker:  They are still there.  You cannot change everything.  They are our institutions.   

Mr J.A. McGINTY:  The issue is whether they need to still be so described.  I will give an example in the 
Commonwealth area.  All members attend citizenship ceremonies from time to time.  References to Her Majesty 
the Queen no longer appear at those ceremonies.  New Australian citizens swear allegiance to Australia.  The 
nature of the amendments being made here is to reflect a modern reality rather than to cling preciously to a 
colonial form.  I will give members an example of another provision that is not part of this proposal here but 
highlights - 

Ms S.E. Walker:  It is the law. 

Mr J.A. McGINTY:  I will pick up on the member’s point.  Section 65 of the Criminal Code deals with rioters 
remaining after a proclamation ordering them to disperse.  This no doubt has its origins way back in our colonial 
past.  Whenever a riotous assembly is taking place, the sheriff or under sheriff, or a justice of the peace, or the 
mayor or president of the local government is required to go forward and say these words to the rioters - 

Our Sovereign Lady the Queen charges and commands all persons here assembled immediately to 
disperse themselves and peaceably to depart to their habitations or to their lawful business, or they will 
be guilty of a crime, and will be liable to be imprisoned for 14 years.  God save the Queen! 

Mr D.F. Barron-Sullivan:  That is tough language. 

Mr J.A. McGINTY:  It is, and I am sure that most rioters would be quaking in their boots, if not seeing this as 
something that would incite a further riot. 

The SPEAKER:  Do they have to throw them roughly to the ground and smite them as well? 

Mr J.A. McGINTY:  That might be something that is - 

Ms S.E. Walker:  A bolt of lightning is going to come down and strike you, virtually. 

Mr J.A. McGINTY:  I think that is a religious reference, not a monarchical one.  I simply refer to that to make 
the point that that is the law. 

Ms S.E. Walker:  They are the words of law. 

Mr J.A. McGINTY:  They are the words of the law.  It is absurd.  I do not think anyone in this place would take 
issue with the fact that when the police are dealing with a drunken group of people in the suburbs - which is the 
normal form of riot when a party has got completely out of hand, with the arrival of gatecrashers - those words 
are laughable and should not be part of our law, because the content has no resonance with Australia in the 
twenty-first century.  That is what this issue is all about.  That is one example.  If somebody is summoned to give 
evidence in a court, the form of the summons is that the Queen commands that person to attend the court.  For 
the average punter who receives a summons - 

Ms S.E. Walker:  He just reads the name and the date. 

Mr J.A. McGINTY:  Not the fact that he is commanded by Her Majesty? 

Ms S.E. Walker:  When he reads command, he will go.  You are just mincing words. 
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Mr J.A. McGINTY:  I am told - not being someone who often frequents these places under a summons - that in 
fact a greeting is attached as well in the form of the summons.  Again, it is laughable.  We should move on and 
modernise our structures.  I am sure that the debate will not end with this contribution from me.  I am sure that 
the member for Nedlands wishes to take up other matters, and I look forward to joining her in exploring this 
matter further. 

Ms S.E. WALKER:  I will explore it further, because the Attorney General has raised this matter before.  I agree 
with him that the wording in section 65 of the code is outmoded.  We should just change the words.  However, 
the Attorney General is not talking about changing the words; he is talking about tinkering with the Constitution 
- he is trying to.  This is about power and ideology, and the fact that he has the power and can do it.  That is all it 
is.  The Attorney General talked about the language being outmoded.  Some of the language in the Lord’s Prayer 
or the psalms that thousands of people throughout Australia sing in church every week might be called a little 
outmoded.  However, it is tradition.  It is a little similar to the Attorney General’s comment that it is important to 
get rid of the clobber that people wear in court.  I can see Mr Speaker shaking his head. 

The SPEAKER:  No, nodding. 

Ms S.E. WALKER:  However, the Attorney General never said that it is important for the archbishop to get rid 
of his clobber in church, or that it is important for other people such as vicars to get rid of their clobber.  The 
Attorney General comes from a position of ignorance blended with excessive ideology.  There is a reason that 
people wear clobber in criminal proceedings, as I have said to the Attorney General before.  A lot of it has to do 
with anonymity and the fact that the system is adversarial.  As I said before, there cannot be someone in a hot 
pink outfit - 

Mr P.B. Watson:  You could win a prize. 

Ms S.E. WALKER:  I think the member for Albany did.  He had a hot pink outfit on the other day.  The point is 
that this clause comes from a position of ignorance of what the courts are about.  Thank goodness the Attorney 
General cannot tinker with the process that occurs in court, as that is an issue for a judicial officer.  Although it 
may be appropriate to get rid of wigs and gowns in civil proceedings, it is not appropriate in criminal 
proceedings.  It is not a pleasant experience having to walk past an irate family when a relative of the family has 
been prosecuted and convicted. 

Section 65 of the Criminal Code is archaic; however, that can be overcome with an amendment to the words.  
Under the Constitution of this State the head of state is separate from the State.  It does not matter what powers 
the Attorney General may have to tinker at the edges of the Constitution, thankfully he will not be able to change 
it.  The Opposition will oppose this clause on the basis that it is dangerous tinkering with the Constitution.  I am 
not quite sure where this will end, with prosecutors prosecuting on behalf of the State instead of on behalf of the 
community through the Crown. 

Dr J.M. WOOLLARD:  I am trying to recall a Bill that was on the Table a few months ago when I asked the 
Attorney General why he intended to take the word Crown out of the legislation and which legal body 
recommended the amendment.  The Attorney General said that the amendment was not a recommendation from 
any legal body and that it was the Labor Party’s policy to take the word Crown out of the legislation.  The 
Government went to the election on many promises that it has not carried through. 

Mr J.R. Quigley interjected. 

Dr J.M. WOOLLARD:  I will take that interjection.  The member for Innaloo is correct: the Government put 
Duncraig House up for sale after promising the community that it would not sell off community assets.  The 
Government had a change of policy.  I have watched the change of one policy after another and I wonder what 
will be the next change of policy.  The member for Innaloo may well sit there grinning; however, Government 
did not go to the last election stating that it would sell off community assets, which is what it is doing. 

Mr P.B. Watson interjected. 

The SPEAKER:  Order, members!  The time is 5.30 pm and we are debating clause 88 of the Acts Amendment 
and Repeal (Courts and Legal Practice) Bill, which has nothing to do with the sale of property or interjections 
that members might make to stir the speaker on her feet.  I ask members to restrict their comments to the clause. 

Dr J.M. WOOLLARD:  It is a great shame that we are spending time in this place debating the Attorney 
General’s Bill.  Mr Speaker, members opposite have made interjections while listening to me and I am trying to 
point out to them that they came across the line at an election on promises that one after another they have 
broken. 
The SPEAKER:  I ask the member for Alfred Cove to take a seat.  The question is that clause 88 stand as 
printed. 
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Mr J.A. McGINTY:  The same issue is germane to each clause that the Opposition, through the member for 
Nedlands, has indicated it intends to oppose.  In summary, the amendments that clause 88 deal with relate to the 
Crown Solicitor or, as the office will be known by this Bill, the State Solicitor.  The comparable office in the 
Australian Government is known as the Australian Government Solicitor, not the Crown Solicitor.  In Victoria it 
is called the Victorian Government Solicitor’s Office, not the Crown Solicitor’s Office.  It has been pointed out 
to me by someone with significant and long-term knowledge of these matters that the question should also be 
posed as to who took away the title of the crown law department in this State.  It was the previous Government 
in the mid 1990s.   
These things are not sacrosanct.  The Crown Solicitor is, in reality, the Government’s legal adviser; he does not 
advise the Crown.  The person who advises the Crown is sitting immediately to my right; that is, the Solicitor 
General.  Whenever the Governor needs legal advice, the Solicitor General provides that advice to the Crown 
and the Crown’s representative in Western Australia.  To call the public servant who is currently occupying the 
position of the Crown Solicitor a crown adviser is a complete misrepresentation of what it is that he does.  He is 
the state solicitor and advises the Government of the day.  It is the Solicitor General who advises the Crown or 
the Crown’s representative; namely, the Governor.   
In the past I have also pointed out that indictments currently issued against serious criminals in this State are in 
the name of the Crown.  The amendments made in this legislation will have them issued in the name of the State 
because it is the State that indicts serious criminals and calls upon them to answer to the State and the people of 
Western Australia.  That same issue has been addressed in the United States where we constantly see references 
in its criminal matters to “the state versus” followed by the name of the accused.  It is the State that prosecutes 
offenders in that country.  Of course, the United States derived its criminal justice system - as did we - from the 
United Kingdom.  As we evolve away from our colonial past where we were ruled by a foreign power, to the 
situation that we enjoy in the twenty-first century, that change is a modern reality.   

With regard to each of the clauses that the member for Nedlands said she intends to oppose, the same argument 
applies on each occasion and, for those reasons, we will support the changes that we have proposed and not the 
view advanced by the Opposition that simply retains a colonial mentality when it comes to these matters, rather 
than take a twenty-first century approach.   
Ms S.E. WALKER:  It has nothing to do with colonial mentality.  The Attorney General does not like the fact 
that at a referendum the Australian people voted to retain a constitutional monarchy.  This is not about a 
constitutional monarchy being supported by members on this side of the House and a republic being supported 
by members on the other side.  Many members on this side of the House are republicans.  This is about due 
process.  The Attorney General’s argument is that the Crown Solicitor advises the Government.  However, the 
Crown Solicitor advises ministers of the Crown.  How can the Attorney General answer that the Crown Solicitor, 
who advises ministers of the Crown, suddenly become a state solicitor when those two bodies are separate and 
distinct?  Given the Western Australian Constitution, how can we suddenly change it?   
I have made my point.  The Attorney General has the power and he is using it; that is all this is.  I note that the 
Attorney General is nodding his head to that.  At least he admits that because no-one else supports him or has 
generated these amendments.  They are certainly not amendments or changes to the law across Western Australia 
because they cannot be.  The Attorney General may be able to remove the Crown from the courts but he cannot 
remove it from this Parliament.   
Mr J.A. McGinty:  That is an interesting proposition.   
Ms S.E. WALKER:  The Attorney General will work on it because he abuses power.  Anyway, he would if he 
could, which is why he is dangerous.  The Opposition opposes this provision not because we are all 
constitutional monarchists, as I said in my second reading, because clearly we are not.  This issue is about due 
process and the way the Attorney General has gone about this legislation.   

Clause put and a division taken with the following result - 
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Ayes (26) 

Mr A.J. Carpenter Mr J.C. Kobelke Mr A.D. McRae Mr E.S. Ripper 
Mr A.J. Dean Mr R.C. Kucera Mr N.R. Marlborough Mrs M.H. Roberts 
Dr J.M. Edwards Mr F.M. Logan Mrs C.A. Martin Mr D.A. Templeman 
Dr G.I. Gallop Ms A.J. MacTiernan Mr M.P. Murray Mr M.P. Whitely 
Mrs D.J. Guise Mr J.A. McGinty Mr A.P. O’Gorman Ms M.M. Quirk (Teller) 
Mr S.R. Hill Mr M. McGowan Mr J.R. Quigley  
Mr J.N. Hyde Ms S.M. McHale Ms J.A. Radisich  

Noes (14) 

Mr C.J. Barnett Mr J.P.D. Edwards Mr B.K. Masters Dr J.M. Woollard 
Mr D.F. Barron-Sullivan Mr B.J. Grylls Mr P.D. Omodei Mr J.L. Bradshaw (Teller) 
Mr M.J. Birney Ms K. Hodson-Thomas Mr T.K. Waldron  
Mrs C.L. Edwardes Mr R.F. Johnson Ms S.E. Walker  

            

Pairs 

 Mr C.M. Brown Mr A.D. Marshall 
 Mr P.W. Andrews Mr R.N. Sweetman 
 Mr J.J.M. Bowler Mr J.H.D. Day 

Independent Pair 

Mr P.G. Pendal 

Clause thus passed. 

Clauses 89 to 130 -  

The SPEAKER:  Member for Nedlands, do you wish me to put as one all the clauses you intend to oppose? 

Ms S.E. WALKER:  I do, but first I want to correct something the Attorney General said about the Crown 
Solicitor.  

A member interjected. 

Point of Order 

Ms S.E. WALKER:  The member for Girrawheen said, “Get on with it”.  She is not in her seat, so she cannot say 
that.  If she wants to say abusive things, she needs to sit in her seat.  

The SPEAKER:  The member for Nedlands is right.  I do not know what was said; however, after two and a half 
years, members should know that they must speak from their seat.   

Debate Resumed 

Ms S.E. WALKER:  I sometimes wonder why the member for Girrawheen does not simply stand and speak.  All 
she does is quip.  These amendments are about not only the Crown Solicitor but also other aspects of the Crown.   

Mr J.A. McGinty:  That is correct.  I apologise for that.   

Ms S.E. WALKER:  I thank the Attorney General.  That is the point I wanted to make.  

Clauses put and a division taken with the following result - 

Ayes (26) 

Mr A.J. Carpenter Mr J.C. Kobelke Mr A.D. McRae Mr E.S. Ripper 
Mr A.J. Dean Mr R.C. Kucera Mr N.R. Marlborough Mrs M.H. Roberts 
Dr J.M. Edwards Mr F.M. Logan Mrs C.A. Martin Mr D.A. Templeman 
Dr G.I. Gallop Ms A.J. MacTiernan Mr M.P. Murray Mr M.P. Whitely 
Mrs D.J. Guise Mr J.A. McGinty Mr A.P. O’Gorman Ms M.M. Quirk (Teller) 
Mr S.R. Hill Mr M. McGowan Mr J.R. Quigley  
Mr J.N. Hyde Ms S.M. McHale Ms J.A. Radisich  
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Noes (14) 

Mr C.J. Barnett Mr J.P.D. Edwards Mr B.K. Masters Dr J.M. Woollard 
Mr D.F. Barron-Sullivan Mr B.J. Grylls Mr P.D. Omodei Mr J.L. Bradshaw (Teller) 
Mr M.J. Birney Ms K. Hodson-Thomas Mr T.K. Waldron  
Mrs C.L. Edwardes Mr R.F. Johnson Ms S.E. Walker  

            

Pairs 

 Mr C.M. Brown Mr A.D. Marshall 
 Mr P.W. Andrews Mr R.N. Sweetman 
 Mr J.J.M. Bowler Mr J.H.D. Day 

Independent Pair 

Mr P.G. Pendal 

Clauses thus passed. 

Title put and passed.  
Leave granted to proceed forthwith to third reading.  

Third Reading 

MR J.A. McGINTY (Fremantle - Attorney General) [5.50 pm]:  I move - 

That the Bill be now read a third time.  

Question put and a division taken with the following result - 

Ayes (26) 

Mr A.J. Carpenter Mr J.C. Kobelke Mr A.D. McRae Mr E.S. Ripper 
Mr A.J. Dean Mr R.C. Kucera Mr N.R. Marlborough Mrs M.H. Roberts 
Dr J.M. Edwards Mr F.M. Logan Mrs C.A. Martin Mr D.A. Templeman 
Dr G.I. Gallop Ms A.J. MacTiernan Mr M.P. Murray Mr M.P. Whitely 
Mrs D.J. Guise Mr J.A. McGinty Mr A.P. O’Gorman Ms M.M. Quirk (Teller) 
Mr S.R. Hill Mr M. McGowan Mr J.R. Quigley  
Mr J.N. Hyde Ms S.M. McHale Ms J.A. Radisich  

Noes (14) 

Mr C.J. Barnett Mr J.P.D. Edwards Mr B.K. Masters Dr J.M. Woollard 
Mr D.F. Barron-Sullivan Mr B.J. Grylls Mr P.D. Omodei Mr J.L. Bradshaw (Teller) 
Mr M.J. Birney Ms K. Hodson-Thomas Mr T.K. Waldron  
Mrs C.L. Edwardes Mr R.F. Johnson Ms S.E. Walker  

            

Pairs 

 Mr C.M. Brown Mr A.D. Marshall 
 Mr P.W. Andrews Mr R.N. Sweetman 
 Mr J.J.M. Bowler Mr J.H.D. Day 

Independent Pair 

Mr P.G. Pendal 

Question thus passed. 

Bill read a third time and transmitted to the Council. 
 


